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DECI SI ON
BURT, Member: The Public Enployment Relations Board (PERB
or Board), having duly considered the request for '
reconsideration filed by the San Joaquin Delta Community
College District (D strict), hereby denies that request.
DI SCUSSI ON

In San Joaquin Community College D strict (11/30/82) PERB

Deci sion No. 261, the Board held that the District

discrimnatorily transferred Burton Gay from the canpus police



force to the grounds crew, thus violating subsections 3543.5(a)
and (b) of the Educational Enployment Relations Act (EERA).!
PERB Deci sion No. 261 is incorporated by reference herein.

To denonstrate that reconsideration is warranted under PERB

rule 32410,2 the District nust show the existence of

"extraordinary circunstances."” Livernore Valley Joint Unified

School District (10/21/81) PERB Order No. JR-9. The District

'EERA is codified at Government Code sections 3540
et seq. Al statutory references are to the Governnent Code
unl ess otherwi se noted. Subsections 3543.5(a) and (b) provide
as foll ows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of

rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

2pERB rules and regulations are codified at California
Adm ni strative Code, title 8, section 31001 et seq. Section
32410 provides as foll ows:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision 20 days follow ng the date of
service of the decision. An original and 5
copies of the request for reconsideration
shall be filed with the Board itself in the
headquarters office and shall state with
specificity the grounds clained and, where
applicable, shall specify the page of



contends that extraordinary circunstances exist in this case
because the Board commtted prejudicial errors of fact, and
further argues that newy discovered evidence should be
consi dered by the Board.

The District first argues that the Board erred in its
factual finding that the District was aware of Burton Gay's
participation in his wife Shirley Gay's affirmative action
appeal. It argues that, while other District officials may
have had such know edge, the two District officials who nade
the decisions regarding Gray's discipline, Bandley and DeRi cco,

were unaware of such participation. |In this regard, we note

the record relied on. Service and proof of
service of the request pursuant to Section
32140 are required. The grounds for
requesting reconsideration are limted to
clains that the decision of the Board itself
contains prejudicial errors of fact, or
newl y discovered evidence or |aw which was
not previously available and could not have
been di scovered with the exercise of
reasonabl e diligence.

(b) Any party shall have 20 days from
service to file a response to the request

for reconsideration. An original and 5
copies of the response shall be filed with
the Board itself in the headquarters

office. Service and proof of service of the
response pursuant to Section 32140 are
required.

(c) The filing of a request for

reconsi deration shall not operate to stay
the effectiveness of a decision of the Board
itself unless otherwi se ordered by the Board
itself.



that the May 9, 1980 petition fromother officers, which
pronpted the disciplinary action against Burton Gray, nmade a
direct reference to that affirmative action grievance.

Gray was sunmoned to a neeting by District officials on
May 14, 1980 and confronted by, anong others, Bandley and
DeRi cco, who questioned him about the allegations in the letter
and petition. W thus reject the allegation that Bandley and
DeRi cco | acked know edge of Gray's role in the affirmative
action grievance filed by Shirley Gray. The record anply
denonstrates that the admnistration of the District in
general, and Bandley and DeRicco in particular, were aware of
Burton Gray's participation therein.

The next error of law alleged by the District is the
Board's conclusion that DeRicco expressed ani nus agai nst G ay
for his activities on behalf of CaliforniaiSchool Enpl oyees
Association (CSEA). The District's argunents in this regard
are nothing nore than a restatenent of its argunents at trial
and in post-hearing briefs and exceptions. Nothing in the
District's current presentation of these argunents convinces
the Board that it erred in concluding that DeRicco's rerrarksl

were an expression of anti-union aninus.

Next, the District alleges that the Board' s finding that
Gray's discipline was connected to his nonitoring of the CSO
program and criticism thereof was an error of fact. That
finding was based upon our consideration of circunstanti al

~evidence. The District presents no new material regarding this



i ssue, but nmerely attenpts to reargue matters raised in its
exceptions and fully considered by the Board. Nothing in the
District's reargunent causes us to reconsider our earlier
finding.

The next claimby the District in support of its request is
that tape recordings and other material elicited in the
di scovery phase of a civil rights suit filed by the G ays
constitute newy discovered evidence. The tape recordings,
made by CSEA, are of testinony taken at the July 24, 1980
District disciplinary hearing. Anong the bases for PERB' s
underlying decision was that the evidence of Gay's w ongdoi ng
presented at that hearing was extrenely weak. The District was
provided with a full and fair opportunity to present PERB wth
evidence as to what transpired at that hearing. At the PERB
hearing in Novenber and Decenber of 1980, the District did
introduce testinony of the w tnesses who testified before the
District at the disciplinary hearing. Those wtnesses had a
full opportunity to relate their recollection as to what their
testinony was at that disciplinary hearing. The District then
had a full and fair opportunity to brief that issue, along with
the other issues in the case, to the admnistrative |aw judge
(ALJ) in its trial brief, submtted April 6, 1981. The ALJ's
decision issued May 8, 1981. The District filed exceptions to
the Board on May 28, 1981. PERB's Decision and Order issued on
Novenber 30, 1982.



According to the District, "the reasonabl eness of its
discipline of Burton Gay nust be judged from the testinony
given, and the evidence reintroduced at the July 24, 1980
di sciplinary hearing, rather than the testinony given at the
PERB hearing." Accordi ng.to the District, the tapes show that
the testinony of certain wtnesses at the disciplinary hearing
contradicted their recollection of that testinony, which was
gi ven under oath at the subsequent PERB hearing. Thus,
according to the District, the evidence in tape-recorded form
is nore damaging to Burton Gay than testinony of those sane
W t nesses before the PERB hearing. The District in essence
seeks to inpeach the testinony given by its own w tnesses at
the PERB hearing through introduction of allegedly newy
di scovered evidence on reconsideration.

According to the District, the tape recordings in question
‘were obtained from CSEA pursuant to the discovery process in
the civil rights suit ". . . in or about early July, 1981."
PERB first received notice of the existence of such material on
Decenber 20, 1982, when the instant request for reconsideration
was filed, approximately 18 nonths after the tapes cane into
the District's possession.

W decline to consider this allegedly newy discovered

evi dence, for the reasons which follow



Under the test for discrimnation set forth in hbvaio

Uni fied School District (4/30/82) PERB Decision No. 210, once

the charging party raised the inference that the transfer of
Gray was inproperly notivated, the burden shifted to the
District to denonstrate that it would have so disciplined G ay
regardless of his protected activity. The District thus had
the burden of producing evidence regarding its basis for

di sci pl i ne.

It did introduce such evidence, including the recollection
of its own wtnesses as to their testinony at the PERB
hearing. PERB considered that evidence and reached its
conclusion. In urging PERB to consider the "newy discovered"
evi dence herein, the District does not argue that PERB reached
an unjustifiable result based upon the evidence before it.

Rat her, the District seeks to have PERB consider its "new'
evi dence and reéch a contrary concl usion.

I n deciding whether to consider the taped evidence, we have
been guided by applicable statutes and precedent governing such
claims in civil cases.

As noted supra, PERB' s rule 32410 provides, in pertinent
part, as foll ows:

. The grounds for requesting
reconsideration are limted to clains that
the decision of the Board itself contains
prejudicial errors of fact, or newy

di scovered evidence or |aw which was not
previously available and could not have been

di scovered with the exercise of reasonable
di l i gence.



That |anguage parallels the standard utilized by civi
courts in determning whether to grant a new hearing on the
basis of newly discovered evidence. The California Code of
Civil Procedure provides, at section 657.4:

The verdict may be vacated and any ot her
deci sion may be nodified or vacated, in
whole or in part, and a new or further trial
granted on all or part of the issues, on the
application of the party aggrieved, for any

of the follow ng causes, materially
affecting the substantial rights of such

party;

4. Newl y di scovered evidence, material for
the party making the application, which he
could not, with reasonable diligence have

di scovered and produced at the trial.

I n discussing the above-cited statutory |anguage, the |eading
authority on California law indicates that "because of the
possibility that the noving party nmay have been guilty of
neglect, this ground is |ooked upon with 'distrust and

di sfavor', and a strong showi ng of the essential requirenents

must be made." Wtkin, California Procedure (1971) vol. 5, at

p. 3606. A recent appellate court decision restated this
general rule, holding that the party asserting newy discovered
evidence as a ground for a notion for a new trial nust
establish that the evidence (1) is newy discovered; (2) that
reasonabl e diligence has been exercised in its discovery and

production; and (3) that it is material in the sense that it is



likely to produce a different result. Horowtz v. Noble (1978)

79 Cal . App.3d 120 [144 Cal .Rptr. 710]. The District's

subm ssion clearly fails to satisfy the first tw requirenents.
As to the requirenment that the evidence be newy

di scovered, we note that the evidence which the District seeks

to introduce is not new, and is newy discovered only in the

limted sense that its existence in tape-recorded form had not

been discovered by the District at the tinme of the PERB
hearing. However, the declarants of the evidence in question
were present and available to testify, and did in fact testify,
at the PERB hearing. Presumably, they were aware of the
content of their own testinony at the District disciplinary
hearing. Thus, the evidence itself is not newy discovered by
the District at all.

The second requirenment, that of diligence in presentation
of newy discovered evidence, is strongly enphasized in the
cases. Lack thereof is a frequent reason for denial of new
trial notions and/or reversals of orders for new trials.

Witkin, supra, p. 3609. As one court of appeals noted

recently, ". . . it is evident that the parties seeking
reconsi deration nmust provide not only new evidence, but also a
satisfactory explanation for the failure to produce that

evidence at an earlier tine." Blue Muntain Devel opnent

Conpany v. Chester Carvill (1982) 132 Cal.App.3d 1005, at 1013.




Here, the District had the allegedly newy discovered
evidence in its possession for 18 nonths before presenting it
to the trier of fact. The evidence could have been submtted
to PERB at or near the tinme the District received it, in July
of 1981, slightly nore than a nonth after the District filed
its exceptions and well in advance of issuance of PERB's
decision. The Board m ght have been anenable to reopening the
record and considering such evidence at that tinme. The
District provides absolutely no explanation for waiting 18
nont hs before disclosing such evidence. For this reason, we
decline to consider the alleged new y-di scovered evidence
submtted by the District.

Having thus rejected each of the District's argunents in
support of its request for reconsideration, for the reasons set
forth above, we find that the District has failed to
denmonstrate the existence of extraordinary circunstances
warranting reconsideration.

ORDER

The request by San Joaquin Delta Conmmunity College D strict
that the Public Enploynent Rel ations Board grant

reconsi deration of San Joaquin Delta Community College District

(11/30/82) PERB Decision No. 261, is DEN ED.

Chai rperson duck and Menber Jaeger joined in this Decision.
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